
457

Office of the Secretary of Defense § 84.15

entry blank while flying on official
travel).

(4) Incentives for voluntary surrender of
flight reservations. DoD employees may
keep payments or free tickets received
from a carrier for voluntarily giving up
a seat on an overbooked flight. DoD
employees on official travel may not
voluntarily surrender their seats if the
resulting delay would interfere with
the performance of duties. The delay
may not increase the cost to the Fed-
eral Government. Therefore, travel
vouchers should disclose the voluntary
surrender and resulting delays and
leave must be taken as appropriate.

[59 FR 13214, Mar. 21, 1994, as amended at 60
FR 20030, Apr. 24, 1995]

§ 84.13 Procedures and responsibil-
ities.

(a) The travel-approving authority
shall:

(1) Approve or disapprove acceptance
of travel benefits in kind or payments
of travel expenses from non-Federal
sources in accordance with § 84.11 (c)
and (d);

(2) Acquire the concurrence of the
DoD component DAEO or designee
when approving travel benefits in ac-
cordance with the conflict of interest
analysis required by 41 CFR 304–1.5;

(3) Prepare and submit a report to
the DoD component DAEO or designee
reporting all travel benefits over $250
accepted in accordance with the au-
thority granted under 31 U.S.C. 1353 as
implemented in § 84.11(b);

(4) Prepare and submit a report to
the DoD component DAEO or designee
within 30 days after completion of trav-
el during which travel benefits have
been paid by non-Federal sources under
5 U.S.C. 4111. See § 84.11(c)(3).

(b) Each DoD component DAEO or des-
ignee shall:

(1) Prepare and submit semiannual
reports to OGE on acceptance of pay-
ments under 31 U.S.C. 1353 due May 31
and November 30 each year. See
§ 84.11(b)(1)(v);

(2) Retain reports from the travel-ap-
proving authority under 5 U.S.C. 4111
for two years. See § 84.11(c)(4);

(3) Provide written concurrence for
the approval of travel benefits in ac-
cordance with the conflict of interest
analysis required by 41 CFR 304–1.5.

(c) Each traveling DoD employee shall:
(1) Provide all necessary information

to the travel approving authority for a
semiannual report to the DoD compo-
nent DAEO;

(2) Turn in any merchandise, fre-
quent flyer miles or other benefits as
required under § 84.12(a).

Subpart E—Conflicts of Interest

§ 84.14 Office of Government Ethics
Regulation.

(a) See 5 CFR part 2639, ‘‘Interpreta-
tion of 18 U.S.C. 209’’

(b) See 5 CFR part 2640, ‘‘Interpreta-
tion of 18 U.S.C. 208’’

§ 84.15 Guidance on 18 U.S.C. 208.

(a) Conflicts and appearance of con-
flicts under 18 U.S.C. 208. See 5 CFR part
2635, subpart D and subpart E, OGE
opinions (which are available for pur-
chase from the U.S. Office of Govern-
ment Ethics, 1201 New York Avenue,
NW., suite 500, Washington, DC 20005–
3917), and 5 CFR 3601.105 for provisions
on conflicts of interest under 18 U.S.C.
208.

(b) Applicability to enlistees. The provi-
sions of 18 U.S.C. 208 and related provi-
sions of OGE regulations do not apply
to enlisted members. However, provi-
sions similar to 18 U.S.C. 208 do apply
to enlisted members as follows: [The
following is a General Order] except as
approved by the DoD component DAEO
or designee, an enlisted member, in-
cluding an enlisted special Government
employee, shall not participate person-
ally and substantially as part of his of-
ficial DoD duties, in any particular
matter in which he, his spouse, minor
child, partner, entity in which he is
serving as officer, director, trustee,
partner or employee or any entity with
which he is negotiating or has an ar-
rangement concerning prospective em-
ployment, has a financial interest [end
of General Order].

(c) Waiver of 18 U.S.C. 208(a). Pursu-
ant to 18 U.S.C. 208(b), application of 18
U.S.C. 208(a) may be waived.

(1) The regulatory waivers for DoD
under 18 U.S.C. 208(b)(2) have been pre-
served and are reprinted as follows (see
5 CFR 2635.402(d));
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(i) For civilian DoD components,
such waivers appear in Appendix B to
this part;

(ii) For the Department of the Army,
such waivers appear in Appendix B to
this part;

(iii) For the Department of the Air
Force, such waivers appear in Appendix
B to this part;

(iv) For the Department of the Navy,
such waivers appear in Appendix B to
this part.

(2) Application of 18 U.S.C. 208(a) may
be waived for individuals when a finan-
cial interest is not so substantial as to
be likely to affect the integrity of the
services that the Federal Government
may expect from the DoD employee.
Considerations in determining whether
the interest is not so substantial as to
be deemed likely to affect the integrity
of the services that the Federal Gov-
ernment may expect from the DoD em-
ployee include:

(i) The extent to which the DoD em-
ployee’s exercise of authority and re-
sponsibility can affect his interest;

(ii) The relative importance of the in-
terest in the DoD employee’s life or fi-
nances;

(iii) The potential for harm to the
Federal Government and to the DoD
employee if the DoD employee’s inter-
ests influence his decision-making;

(iv) How the situation would appear
to an informed public;

(v) The nature of the relationship be-
tween the DoD employee and the indi-
vidual who has the interest concerned.

(3) In order to pursue an individual
waiver under 18 U.S.C. 208(b)(1) the fol-
lowing steps are mandatory:

(i) Before a waiver is requested, con-
sideration should first be given to al-
ternative resolutions, such as disquali-
fication, divestiture, reassignment, or
rearrangement of duties. Individual
waivers are to be considered only when
all alternatives have been exhausted.
The supervisor should also consider,
with the advice of the Ethics Coun-
selor, whether a potential violation of
18 U.S.C. 208(a) exists. See paragraph
(d) of this section. Even if the interests
are insubstantial, consideration should
be given to whether the particular
matter will have a direct and predict-
able effect on the financial interest.
See 5 CFR 2635.402(b)(1);

(ii) A request for a waiver shall be
forwarded through the chain of com-
mand or supervision to the DoD compo-
nent DAEO. The DoD component DAEO
shall consult, if practicable, on the ac-
tion with OGE;

(iii) Pending the approval of the
waiver, the DoD employee shall be dis-
qualified from participation in the par-
ticular matter that will have an effect
on the financial interest;

(iv) The waiver request shall include
the Ethics Counselor’s findings of fact
on the following:

(A) The manner in which the finan-
cial interest was acquired;

(B) The purpose behind the DoD em-
ployee’s acquisition of the interest;

(C) The dollar value of the interest;
(D) The potential amount by which

the DoD employee’s official actions
may affect the financial interest;

(E) The degree to which the DoD em-
ployee has control over official actions
which may affect the non-Federal en-
tity;

(F) The size of the non-Federal entity
and the degree to which official actions
may affect the non-Federal entity;

(G) The value of the financial inter-
est in relation to the DoD employee’s
net worth and income from other
sources;

(H) The degree to which the DoD em-
ployee has control over the financial
interest, and whether it is capable of
being divested.

(4) By statute, authority to grant 18
U.S.C. 208(b)(1) waivers rests with the
DoD official responsible for the DoD
employee’s appointment. By Executive
Order 12674, that authority shall not be
exercised without prior consultation, if
practicable, with OGE. The DoD com-
ponent DAEO shall consult with OGE
regarding the waiver on behalf of the
DoD official responsible for the DoD
employee’s appointment.

(d) Resolution of conflicts. Resolution
of actual or apparent conflicts of inter-
est is the responsibility of the head of
the DoD component command or orga-
nization. An Ethics Counselor should
be consulted about alternatives for res-
olution. See subpart J of this part for
enforcement information.
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